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ABSTRACT

In the article the author analyses the international documents that contain
basic valid norms which regulate legal relations concerning children. Political and
economic problems of juvenile justice implementation have been investigated by
many scientists. The attention has been paid to the definition of the age which is
the reason for minor’s assuming criminal responsibility. Different classic models
of juvenile justice (anglo-american, continental and scandinavian) are analyzed
by the author in this article. A special attention in the article is paid to the legal
and alternative measures ( three levels of such measures) for minors’ prevention
from committing crimes. These problems have been researched and analyzed in
the article.
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In the conditions of modern development of Ukraine a special
attention is paid to the problems of the protection of human’s rights and
freedoms and especially to the protection of minors’ rights, freedoms and
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legal interests as to a special strategic potential of the country which is
aimed for the further development.

Juvenile justice and connected with it crime prevention and the
conditions of detention are regulated in the international legal documents
in provisions, the character of which has no analogy in the sphere of
children’s rights protection.

International standards of the juvenile justice have existed for many
decades. The principles of separating the imprisoned minors from adults
in detention centres are provided in zhe Minimum Standard Rules of
Treatment with Prisoners (1955)".

International Covenant on Civil and Political Rights 1966 converted
these provisions into “strict law”, therefore forbade to pronounce the
death sentence for crimes, committed by the persons under 18 (part III
art. 6, p. 5) 2. The Covenant provides with guarantees applied to all people
who appear before the court or are under arrest, for example, “minors’ age
and the desirability to assist for their re-education should be taken into
consideration in the procedure for minors” (art. 14, p. 4)°.

Let’s consider the documents that include basic valid norms which
immediately concern children*:

' 30ipHUK HOPMATHUBHO-TIPABOBHMX akTiB y cdepi 3axucty mnpaB piteir /
[pencraBuunrso Jursuoro ¢ponxy OOH (FOHICE®) B Vkpaiui, [epxaBuuii Komiter
Vkpainn y crnpasax cim’i ta monoxi, Llentp «Po3BuTtokx nemokpariiy», [ndopmamiiino-
MetonuuHui 1eHTp «/lebarny, XKinounit Koncopriym Ykpainw/. — K.: PA «IIpem’ep
Menia», 2003. — 318 c. — C.15-47.

2 30ipHUK HOPMATHBHO-IIPABOBMX aKTiB y cdepi 3axucry mnpaB mitedl /
IMpencraBannrso Jursaoro ¢ponxy OOH (FOHICE®) B Vkpaiwi, [lepsxaBruii Komiter
VYkpainu y copaBax cim’i Ta monomi, Liertp «Po3Butok memokparii», [HpopmariiiHo-
metoanunuil neHtp «debarny, Kinounit Koncopriym Ykpainw/. — K.: PA «IIpem’ep
Menia», 2003. — 318 ¢. — C. 168-207.

3 30ipHMK HOpPMAaTHBHO-IIPABOBHX akTiB y cdepi 3axucry mnpas miteil /
IIpencraanurso Jutsyoro houxy OOH (FIOHICE®) B Ykpaini, [epsxaBuuii KomiteT
VYkpainu y cnpasax cim’i Ta mononi, Lientp «Po3Butok nemokparii», [npopmaniiino-
MeTonuuHui 1eHTp «/lebarny, XKinounii Koncopriiym Ykpainn/. — K.: PA «IIpem’ep
Memiay, 2003. — 318 ¢. — C.56-72.

4 30ipHHK HOPMATHUBHO-TIPABOBHMX akTiB y cdepi 3axucty mpaB piteir /
IpencraBaunrso Jursuoro ¢pounxy OOH (FOHICE®) B Ykpaii, JepxaBuuii Komiter
Vkpainu y crpaBax cim’i Ta mononi, Llentp «Po3Butok mpemoxparii», [ndpopmaniitno-
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1985 the Minimum Standard Rules of the United Nations Organization,
which concern administration of justice for minors (Beijing rules);
1989 Convention on the Rights of the Child (which by the end of 1997
had been ratified by all countries, except for the USA and Somalia);

1990 Rules of the United Nations Organization, which concern the
protection of minors, deprived of freedom

1990 Leading principles of the United Nations Organization for crime

prevention among minors;

1997 Leading principles concerning actions in the interests of children in

the system of criminal justice (Vienna leading principles).

International society pays great attention to the juvenile justice on the
theoretical level, but in fact, rights, norms and principles of the juvenile
justice are regularly neglected and violated in many countries of the world.
This fact is stated in the materials of the General Assembly of the United
Nations Organization connected with the adoption of “Beijing rules”, in
which it is said that “though in our time the achievement of such standards
may seem difficult, taking into consideration existing social, economic,
cultural, political and legal conditions, nevertheless, their achievement is
foreseen as political minimum™.

In the similar resolution about the adoption of the Rules of the UNO
which concerns imprisoned minors’ protection, it is clearly stated, that
General Assembly “worries about the conditions and circumstances of the
minors” detention in the whole world”.¢ Then both resolutions appeal to
member-countries to allocate necessary means for successful execution of
every document.

Standards in the sphere of juvenile justice strengthen economic, social,
and cultural rights, which must be guaranteed for a juvenile convict: for

MetoxnaHui neHtp «Jebarny, XKinounit Koncopriym Yrpainw/. — K.: PA «IIpem’ep
Meniay», 2003. — 318 c. — C.254-276.

5 Konsenuiss OOH mpo mpaBa auTuHH. [IpaBoBe MOJOXKEHHS HEMOBHOINITHIX B
Vipaini. 30ipHUK HOpMaTHBHUX akTiB./Ykian. Poiitep B.I1., €Bko B.1IO. — X.: Ecnana,
2002.,- 567c. — C.21.

¢ FOBeHanbHA IOCTHILIS | FOBEHAIIBHI CY/IU B YKPATHCHKOMY CyHOYHHCTBI: [T0CiOHIK
qis Tpeninris. Ku.Il. — K.: KoG3a, 2005.- 165 c. — C.47-54.
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example, supplying with clothes and food, access to education and medical
treatment. The state is responsible for holding these rights.”

However, most true norms that regulate the sphere of juvenile justice
are based on general civil rights taken from International Covenant on
Civil and Political Rights. Therefore the warning to the article 4 of “the
Convention on rights of a child”® cannot be applied to them: “Countries-
participants take all necessary legislative, administrative and other measures
to enforce rights recognized in this Convention. As for economic, social,
and cultural rights Countries-participants take such measures in maximum
ranges of available resources and, if it is necessary, within international
cooperation.”

The question of execution of juvenile justice standards (though they
are based on civil rights of adults) is not only the problem of policy, but
it is also the problem of resource allocation. To forbid death sentence
for crimes committed by persons under 18, it is necessary to adopt the
decision not connected with large financial expenses. On the other hand,
to create an absolutely new developed general national system of courts on
minors’ cases, it is necessary to use considerable resources to enforce true
obligations considering economic, social, and cultural rights.’

International legal documents do not contain a distinct norm
about minor’s age that is the reason for his involvement into criminal
responsibility, if he has committed a crime. “Convention only obliges
countries-participants to establish “the minimum age, if the age is lower
than it is, children are viewed as disable to violate the criminal law” (art.
40.3)". “Beijing rules” include an extra principle: “the lower limit of such

" Ipectyruienne u Hakaszanue B Auruu, CIHA, @panmnun, OPT, Snoxun. O6mas
qyacth / OtB. Pen. H. ®@.Ky3nenosa. — M., 1991.- 288 ¢. — C.112-138.

8 30ipHMK HOPMAaTHBHO-TIPABOBHX akTiB y cdepi 3axucry mnpaB jmiteir /
IIpencraBauuTBo dutagoro ¢porxy OOH (IOHICE®) B Vkpaiuni, depxasuuii Komiter
Vkpainu y crpaBax cimM’i Ta monoxni, Llentp «PosBurok nemoxparii», Indopmariiino-
MetoanuHuid neHtp «ebatn», Kinounit Koncopuiym Ykpainw/. — K.: PA «IIpem’ep
Memiax», 2003. — 318 ¢. — C.15-27.

® MenpuukoBa 2O.b. IOBenampas tocturms: I[IpoGiaeMsl yroJOBHOTO TIpaBa,
YTOJIOBHOTO IIpoliecca U KPUMHUHOJOTUM. Yued. mocobue.— 2-e u3A., uclp., fom. — M.:
Heno. 2001. — 272 c. — (Cep. «Poccuiickoe mpaBo: Teopus 1 mpaktuka»).— C.97-120.

1 3GipHUK HOPMATHBHO-TIPABOBHX akKTiB y cdepi 3axucry mpaB [iteid /
IIpencraBauurBo dutagoro ¢porny OOH (IOHICE®) B Vkpaiuni, depxasuuii Komiter
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age cannot be fixed on too low age level, taking into consideration aspects
of emotional, spiritual and intellectual maturity” (point 4.1)." It shows
that indicators of medical and sociopsychological investigations but not
traditions or demands of society ought to be taken into consideration in
establishing the minimum age.

It is very difficult to get distinct data about the minimum age
established in various countries, because sometimes such “age” implies
a different age. In other words, the official minimum age of calling to
criminal responsibility appears higher than the age when the minor may
come across the system of justice.

Different age of the criminal responsibility'” in different countries:

England — 10 — 17 years.

Ireland — 10 -12 years' (made higher in 2000)

The USA - 16 years.'"

Finland — 15 years.

France — 13 years (but children at the age from 10 to 12 years can also
be taken to the juvenile court, though the judge can take only measures of
educational character or supervision').

Vkpainu y cmpaBax ciMm’i Ta moromi, Llentp «Po3Butok nemokparii», [HpopmariiiHo-
MeTtonuuHuid 1eHTp «[lebarny, Kinounit Koncopiiym Ykpainn/. — K.: PA «IIpem’ep
Memnia», 2003. - 318 c. — C.15-27.

' 30ipHUK HOPMATHBHO-TIPABOBHX aKTiB y cdepi 3axucty mpaB Jiteid /
Tpencrasaunreo dutsadoro ¢pouay OOH (IOHICE®) B Vkpaiui, depxapuuii Komiter
Vkpainu y cnpaBax cim’i Ta monomi, Llentp «Po3Butok memokparii», [Hpopmariiiino-
MeTtomuuHuid 1eHTp «[ledarny, Kinounii Koncopuiym Ykpainn/. — K.: PA «IIpem’ep
Menia», 2003. — 318 ¢. — C.57-63.

12 3GipHUK HOPMATHBHO-NIPABOBMX akTiB y cdepi 3axucry npaB Jireid /
TIpencrasuunrso dutsuoro ¢pouny OOH (FOHICE®) B Ykpaini, [JepxaBuuit Komiter
Vkpainu y cmpaBax cim’i Ta monoxi, Llentp «Po3Burok nemoxparii», Indopmariiino-
MeroauuHui neHTp «Jebatuy, XKinounit Koncopuiym Ykpainu/. — K.: PA «IIpem’ep
Megnia», 2003. — 318 ¢. — C.57-63.

13 FOBenanbHa IOCTHIIIS | FOBEHAIIBHI CY[H B YKpaiHChKOMY CyqourHCTBI: [ToCiOHIK
quis TpeHinriB. Ku.ll. — K.: Ko63a, 2005.- 165 ¢. — C.65.

“ TIpectymienne u Hakaszanue B Anrmuu, CHIA, ®@pannun, OPI, Snonuu. /oTs.
pen. H. ®@. Ky3nenosa. — M. : FOpunuueckas nureparypa, 1991. -288c — C.150-162.

15 TIpecrymienne u Hakasaune B Aurmun, CIIA, ®panmmu, OPT, Snonun. /oTB.
pen. H. ®@. Ky3nenosa. — M. : FOpuanueckas mureparypa, 1991. -288c. — C.150-162.
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Germany — 14 years.

Japan — 14 years.

A large amount of countries make attempts to find special ways to
omit “unnecessary contacts of a child or teenager with the court system”.
It especially refers to offenders blamed for a crime for the first time and
who confessed it.'® Alternative measures may include such proceedings not
in court but made by some other bodies.

The simplest alternative measure is a warning of an offender by police.
In this case policemen independently or having consulted with a family
and a social worker make a decision not to charge a child with committing
a crime, but to warn the child about the consequences of his behaviour and
to let him understand that next time his actions will lead him to the court."”

Today there are some examples of bodies which substitute formal courts
and have powers to consider cases of minors who committed not very
serious offences and confessed in committing them. The most developed
approach is efficient and thorough inspection made by the social worker
before trying the case in court. In this case, the social worker analyzes
the possibility of the positive effect of organizational measures which do
not have penal functions before a trial in court. A good example of such
approach is a programme of the local public organization “The Centre of
Legal Help” in cooperation with public social service and court.

In Scotland a so called “Children’s Hearing” exists. In fact it allows
children under 18 who committed offences (except for serious crimes) to
avoid the contact with formal system of justice (it is mainly directed for
measures not connected with detention). New Zealand initiative concerning
children of 10-13 years old is based on the similar grounding,. It is a system of
family counselling used in case the number, character and scale of committed
by a child offences cause serious worries about his future.

In 1991 in Australia rather efficient “Programme of warning of
minors” has been created, according to it police directs the cases of

1 JOBeHaspHa IOCTHLIIS | FOBEHAIIBHI CYM B YKpaiHChKOMY Cyq0urHCTBI: [T0CiOHHK
quis TpeHinriB. Ku.ll. — K.: Ko63a, 2005.- 165 c. — C.45.

17 MenbaukoBa 3.B. FOBenamphast foctuisi: [IpoGiemMbl YroJOBHOTO IpaBa,
YTOJIOBHOTO TIpoIiecca M KPHMHHOIOTUH. Y4eb. mocodue.— 2-e u3M., UCHp., Iom. — M.:
Heno. 2001. — 272 c. — (Cep. «Poccuiickoe npaBo: TeOpus U mpakTukay). . — C.187.
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most under-age offenders for investigation with the help of mediators,
where victims, the offender and his parents, social workers and workers
of law enforcement agencies are present. The coordinator helps all the
participants of the proceeding to agree on the solution of the problem
and compensation for damages, registers the following measures for
providing its fulfillment's.

With the same aim attention is paid to the renewal of traditional
methods of the solution of conflicts between an offender and a victim
together with following the principles of juvenile justice. For example, in
Philippines the system of mediation exists and it is directed for a friendly
regulation of a conflict by means of maximum use of the system of
administration of justice in society. A social worker acts as a mediator
from the side of a juvenile offender, who can be offered bail to his parents
or to a responsible member of a community under observation of the
Department of social security and development. The system of social
security functions in the countries of Latin America®.

Of course, we should not think, that the use of traditional approaches
automatically guarantees positive results. These traditions not always
correspond to “Convention”.

In “Leading principles” several levels of measures for the prevention of
juvenile crimes are defined:

— the first level of prevention — combined measures for satisfying

social justice and equality of opportunities;

— the second level of prevention — measures for giving help to children
from the groups of the increased risk, for example those, whose
parents have special difficulties or neglect their parental duties;

— the third level of prevention includes measures that allow to avoid
unnecessary contact with the formal system of justice, and also
measures for prevention of repeated offences™.

18 Muumuyk [1LI1. Ha nwisixy 1o roBeHat bHOI focTulii. / BimHoBHE mpaBocymis
B Yipaini./ Ne 1-2 (1-2) — K.: Vkpaincekuii Llentp [Toposyminms, 2005. — C.87-95.

19 JTrobmuackumit  I1. M. Cymel Ui HECOBEPIIECHHOJIETHHX B AMEpHKE Kak
BOCIIUTATENbHbIE U colraibubie neHTphl. — CI16.: Cenarckas tunorpadus, 1911 ... M.:
Opun. nut., 1991. 495 c.- C.28.

20 CumonoB U. Pa3ButHe cucTeMbl allbTepHATHBHBIX Hakasanuu // [Ipectymienue u
nakaszanue. —-M.:2007. Ne 9. — C. 26-28.

55



In the rule 1.3 of “Beijing Rules” it is stated about the necessity of
“positive measures, that imply total mobilization of all possible resources,
including family, volunteers, and other groups of society, and also schools and
other public institutions, with the aim of assisting to the minor’s welfare and
lessening the necessity o interfere legally ...” *!

Nowadays there are many different types of courts for juvenile delin-
quents. We have paid our attention to the three classic models of such
courts: anglo-american, continental and scandinavian.

Anglo-american model of the court for juvenile delinquents is present
in such countries as Great Britain, Canada and Netherland. According
to this model juvenile delinquent incurs responsibility, he is criminally
liable for committed by him crime and the court adjudges the appropriate
punishment. A special attention in this model is paid to the to the legal
and alternative measures for minors’ prevention from committing crimes,
which is held by different institutions. The courts for juvenile delinquents
hear only the cases-misdemeanors. (For a misdemeanor the penalty is
a prison term of one year or less). All the other cases, that are felonies, (the
maximum penalty for a felony is a term of more than one year) are heard
by the courts of general jurisdiction. On the other hand the anglo-amer-
ican model is characterized by the extended system of the measures of
criminal influence on the juvenile delinquent which depends greatly on
the age of the juvenile delinquent. For example, children that committed
the crime under the age 10-14 are tried by juvenile courts and their pun-
ishment is connected with probation, with juvenile delinquent’s residence
in a special Center under the supervision of the probator-worker during
a certain period of time. %,

The Scandinavian model (Sweden) is characterized by the idea of
reconstructive justice with educative measures concerning the juvenile

2 30ipHUK HOPMAaTHBHO-IIPABOBHX akKTiB y cdepi 3axucty npas Jiteid /
Tpencrasaunreo dutsdoro Gpouay OOH (IOHICE®) B Vkpaiui, depxaBuuii Komiter
Vkpainu y cnpaBax cim’i Ta monomi, Llentp «Po3Butok memokparii», [Hpopmariiiino-
MeTtomuuHuid 1eHTp «[ledarny, Kinounii Koncopuiym Ykpainu/. — K.: PA «IIpem’ep
Menia», 2003. — 318 ¢. — C.15-27.

2 Jlrwwomuuckuit I1. V. Cymel 1 HECOBEPLICHHONETHHX B AMepHKe Kak
BOCTIUTATENIbHBIE U colraibhbie neHTphl. — CI16.: Cenarckas tunorpadus, 1911 ... M.:
Opun. mut., 1991. 495 ¢. — C.28
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delinquents: the main role belong to the social worker, children under
15 cannot be charged with a criminal offence, juvenile offenders between
15 and 18 are very rarely punished by imprisonment. *.

Continental model of the juvenile justice exists in such countries as
France, Belgia and Germany. The main conception of continental model
provide for commuted punishment for juvenile delinquents and a very
small per cent of penalties for juvenile delinquents connected with impris-
onment. The main person in the continental juvenile justice is a judge
who fulfils the role of the judge and the role of a social worker. 2. In these
countries all the crimes committed juvenile delinquents are tried (heard)
in the specialized juvenile courts and can’t be tried by the courts of general
jurisdiction.

Different models of juvenile justice are learned by Ukrainian lawyers
and scientists on the theoretical level but in practice juvenile justice do not
exist in independent Ukraine. Having analyzed these models we came to
conclusion that the French continental model with some amendments is
the most appropriate to the legal system of our country.

The policy in the sphere of juvenile justice — is not the policy, if it
does not imply prevention. Preventive measures are difficult to implement
in vacuum. A large part of preventive activity — is programmes on the
level of local communities, which do not influence outer factors, that
create or make groundings for juvenile crimes. The absence of an effective
prevention of juvenile crimes lowers the chances for the creation of the
system of juvenile justice in the country.
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